STATE OF NORTH DAKOTA

ATTORNEY GENERAL'S OPI NI ON 96- F-10

Dat e | ssued: April 15, 1996

Request ed by: Charl es Peterson
ol den Valley County State's Attorney

- QUESTI ON PRESENTED -

Whet her the phrase “residents upon farns” in ND.CC 8§ 15-28-02
refers to a school board nenber’s |egal residence or actual physica
resi dence.

- ATTORNEY GENERAL'S OPI NI ON -

It is my opinion that the phrase “residents upon farns” in N D.C C
§ 15-28-02 refers to a school board nenber’s |egal residence rather
than the nenber’s actual physical residence.

- ANALYSI S -

According to the facts presented, a person applying as a “rural”
menber of a school board under N.D.C.C. § 15-28-02 previously resided
on a farnstead outside the limts of an incorporated city. Although
the person clains to be mamintaining the person’s residence in the
rural township for the purpose of voting there, the person has noved
to a hone within the limts of an incorporated city. Thus, the
person no |longer physically Iives on a farm The question presented
is whether this person is a “rural” resident of the school district
for purposes of NND.C.C. § 15-28-02.

“Every elector is eligible to the office for which he is an el ector,
except when otherwi se specially provided.” ND. C C § 44-01-01. To
be a qualified elector, a person nust be at |east eighteen years old,
a citizen of the United States, and a resident of North Dakota. N. D

Const. art. 11, §81. In addition, a school board nenber nust be a
resident of the school district the nenber represents. N.D. C. C
§ 15-47-05. Finally, N.D.C C § 15-28-02 inposes a fifth

requi rement under certain circunstances:
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When a school district is conposed of six or nore sections
of land having a city within its boundaries and when the
popul ation of the school district does not exceed two
t housand persons, at |east two nenbers of the school board
must be residents upon farns outside the corporate limts
of the city.

(Enphasis added). | wll assunme for the purpose of this opinion that
a person applying as a “rural” nmenber of a school board satisfies the
first four qualifications and the sole question is whether the person
is a resident upon a farm under N D.C C § 15-28-02. Il will also
assune that the person’s legal residence is properly located on a
farm as determ ned under N.D.C.C. 8§ 54-01-26 (discussed later in this
opi ni on) .

“IN.D.C.C. § 15-28-02] does not indicate whether ‘reside upon farns’
refers to actual physical residence or |legal residence,” nor has this
guestion been addressed by the North Dakota Suprene Court. Letter
from Assistant Attorney General Patricia Men to Gerold Busche
(February 5, 1988).

The primary purpose of statutory construction is to

ascertain t he i nt ent of t he Legi sl ature. The
Legislature’s intent initially nust be sought from the
| anguage of a statute. Unless words in a statute are

defined in the code, they are to be given their plain,
ordi nary, and commonly understood neani ng.

KimGo v. J.P. Furlong Enterprises, Inc., 460 N.W2d 694, 696 (N.D
1990) (citations omtted).

Residence is often used to express different meanings

according to the subject-matter. . . . “Resi dence” is a
word whose statutory neani ng depends upon the context and
the purpose of the statute . . . . In ascertaining the

meaning of this word in a particular statute, the
| egi slative purpose, as well as the context, nust be kept
in view

Anderson v. Breithbarth, 245 N W 483, 485 (N D. 1932) (quotation
omtted). Thus, one cannot rely on dictionary definitions of
“resident” alone to answer this question wthout also review ng the
context and purpose of the statute.

Attorneys in this office have addressed the question presented on
several occasions. In 1962, a special assistant attorney general
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concluded that a person who physically lived in town but maintained a
rural voting residence “could not be considered a rural nenber [of

the school board] insofar as neeting the requirenents of Section
15-28-02 because this section provides for board nenbers that
actually live upon the farm” Letter from Special Assistant Attorney
Ceneral Vance Hill to Ms. Joe Rensch (May 8, 1962). In 1971, then
Assistant Attorney GCeneral GCerald VandeWalle reached the opposite
conclusion, stating that NDCC 8§ 15-28-02 refers to “lega

residence and not to actual physical residence.” Letter from
Assi stant Attorney Ceneral Cerald VandeWalle to L.D. Christensen (May
13, 1971). This conclusion was repeated in 1976 despite the contrary
opinion of the Pierce County State' s Attorney. Letter from Chief

Deputy Attorney General Gerald VandeWalle to Charles Ovik (March 25,

1976) .

“A statutory provision is anbiguous iif it is susceptible to
differing, but rational, neanings. Zuger V. North Dakota Insurance
Quaranty Assoc., 494 N.W2d 135, 137 (N.D. 1992). As this office’s
previous conclusions indicate, the phrase “residents upon farns”
could reasonably be interpreted to nean either |egal residence or
actual physical residence. Conpare Anderson, 245 N W at 485
(“residing in the district” in statute providing for free and open
public school s nmeans actual physical residence) with State v. Modie,
258 N.W 558, 564 (N.D. 1935) (“resided” as used in constitutional
provision entitling person to vote or hold office neans |ega
resi dence). The phrase therefore is anmbi guous and extrinsic aids may
be used to interpret the neaning of the statute. KimGo, 460 N W2d
at 696; N.D.C.C. 8§ 1-02-39. The Legislature may wish to resolve this
anbiguity in the next |egislative session.

Bef ore considering the context and purpose of NND.C. C. § 15-28-02, it
is inmportant to note that whether this section refers to |ega

residence or actual physical residence should affect only a few
people. A person’s legal residence will generally be the sanme as the
person’s actual physical residence. As discussed later in this
opinion, legal residence is created by the union of actual physical

residence with the intent to establish a new | egal residence at that
| ocati on. In addition, “[a] residence cannot be l|lost until another

is gained,” N.DCC 8§ 54-01-26(3). However, wunless there is a
reason why an indefinite change in actual physical residence is
tenmporary, the intent to establish a new | egal residence should exi st
at the sane tine or shortly after the person physically noves to that
| ocati on. Thus, the question presented should affect only those
persons who recently lived on a farm and have not yet established a
new | egal residence.
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The context of N.D.C. C. 8§ 15-28-02 suggests that “resident” refers to
| egal residence. “[T]he word ‘residence’ or ‘resident,’ when used in
. statutes relating to the subject of voting and eligibility to
office . . . is in nearly every case synonynous with ‘domcile [or
| egal residence].” State v. Mdodie, 258 N W 558, 565 (N D. 1935)
(quotation omtted). Here, the phrase “residents upon farns” refers

to the eligibility of school board nmenmbers to hold that office.
Consistent with the general rule stated in Modie, it therefore
appears that the term “resident” when used in N.D.C.C. § 15-28-02 as
an additional requirenent for school board nenbership neans | egal
resi dence rather than actual physical residence.?

According to at |east one |legislator, the purpose of requiring rural
menbership on school boards was “to maintain the representation of
people who will be paying the biggest part of the property taxes that

were |levied by school board nenbers.” Hearing on H B. 1276 Before
the House Comm on Education 50th N.D. Leg. (January 19, 1987)
(Statenent of Representative Mrdal). | suspect an additiona
purpose was to obtain rural insight on issues that are unique or nore
inportant to farm children such as busing. To fulfill these
purposes, it 1is not necessary that rural school board nenbers
physically reside on farns. As discussed earlier in this opinion,
for a person to maintain |egal residence but not actual physical
residence at a rural location, the person generally would have

recently lived on a farm and not yet established a |egal residence
somewher e el se. Under these circunstances, the person would not be
so far renoved from the person’s rural |egal residence that the
person would no | onger be personally famliar with rural issues.

Interpreting the phrase “residents upon farns” in its ordinary sense,
in the context in which the words are used, and in light of the
apparent purpose of N.D.C.C. 8§ 15-28-02, it is ny opinion that the
phrase “residents upon farnms” in ND CC § 15-28-02 refers to a
school board nmenber’s | egal residence rather than the nmenber’s actua

physi cal residence.

A person’s residence for voting purposes is determ ned according to
the rules for determning a person’s |egal residence under N.D.C C

! The decision in Dietz v. City of Mdora is not inconsistent wth
this interpretation because the statutes in that case required that a
city officer be both a qualified elector of the nunicipality and a
resident of or within the city. 333 Nw2d 702, 703 (N.D. 1983).

Construing “resident” in that statute to nean actual physica

resi dence was necessary to avoid redundancy and give nmeaning to all

the statutory |anguage. I|d.
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§ 54-01-26. N.D.C. C. 8§ 16.1-01-04(3). In other words, residence for
voting purposes is synonynobus with |egal residence. Therefore, a
claim that a person’s rural residence is being maintained “for the
purpose of voting” sinply assunes the location of the person’s |egal
residence and is relevant only as evidence of the person’s intent.

The | ocation of a person’s legal residence is a question of fact that
i s beyond the scope of this opinion. ND C C 8§ 54-01-26 provides:

Every person has in law a residence. In determ ning the
pl ace of residence, the follow ng rules nust be observed:

1. It is the place where one remains when not called
el sewhere for |labor or other special or tenporary
purpose, and to which he returns in seasons of

repose.
2. There can be only one residence.
3. A residence cannot be | ost until another is gained.
7. The residence can be changed only by the union of act

and i ntent.

Legal residence under this statute is a union of actual physical
residence and the person’s intent to establish a new | egal residence
at that |ocation.

A legal residence is not lost until another is gained. N.D.C C
8§ 54-01-26(3). Therefore, because the person described in this
opi nion has physically noved to a hone within the limts of an
incorporated city, the question is whether the person has intended at
any time to establish a legal residence at that |[|ocation. In
exam ni ng whether this intent exists,

[t]he question of residence nust be determined from all
the facts and circunstances surrounding the person, as
related to his residence, and the intention nust be
acconpanied by acts in harnmony wth the declared
intention, and, notwi thstanding one nay testify that his
intention was to nake his honme in a certain place, if his
acts are of a character to negative his declaration or
inconsistent with it, it is clear that the court cannot be
governed by his testinony as to intention.
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. To entertain a doubtful, vague, or equivocal purpose
to return does not prove the fact of “intention” as used
in the statute, when reasonably construed in view of the
| egi sl ati ve object and the general |law on the subject of
dom ci l e. That a person may live in one voting district
and do business there and at the same tine retain a right
to vote in another district is undoubtedly true; but the
ri ght depends upon a reasonable intention to resune his
former hone and to rebut the presunption that he had
abandoned it.

Mbodi e, 258 N.W at 563-64 (quotation omitted) (enphasis added). As
concluded by the court in Modie, supra, and recently by a district
court in Hope v. dson, Cvil No. 9557 (N.D. Northeast Jud. Dist.
Septenber 7, 1995), a person’s declared intent is unreasonable and
not controlling if the facts are inconsistent with that intent and
i ndicate that a change in | egal residence was actual ly intended.

- EFFECT -

This opinion is issued pursuant to NND.C.C. 8§ 54-12-01. It governs
the actions of public officials until such time as the question
presented is decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: Janes C. Flening
Assi stant Attorney General
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